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DETAILED ACTION 

1 . A response and amendment were received and entered on Marcli 26, 2009. All 
evidence and arguments have been fully considered. Claims 1-7 are pending. Claims 2- 
4, 6 and 7 are withdrawn due to a previous requirement for restriction. Claims 1 and 5 
are examined on the merits in this office action. 

Specification 

2. Objections to the specification have been withdrawn due to amendment. 

Claim Rejections - 35 USC § 102/103 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the Invention was patented or described In a printed publication In this or a foreign country or In public 
use or on sale In this country, more than one year prior to the date of application for patent In the United 

States. 

4. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention Is not Identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner In which the Invention was made. 

5. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 
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2. Ascertaining tlie differences between tlie prior art and tlie claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

6. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

7. Claims 1 and 5 stand rejected under 35 U.S.C. 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over Jimenez et al. (WO 02/056695A1 ), 
Ojeda (WO 00/60948A1), or Suskovic et al. (Food Technol. Biotechnol., 1997, 35:107- 
112; documents cited in IDS). The claims recite table olives characterized in that they 
contain probiotic lactobacilli adhering to the pericarp, or food products comprising the 
olives. 

8. Jimenez and Ojeda both teach vegetables, such as olives, that have been 
fermented with Lactobacillus. The references teach that the Lactobacillus secretes 
bacteriocin, and thus would provide probiotic benefits (see abstract of each disclosure). 

9. Suskovic teaches that it is known in the art to ferment vegetables, such as olives, 
with Lactobacillus and that Lactobacillus has probiotic properties (abstract). 
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1 0. In each of the teachings discussed above, one of ordinary skill in the art would 
expect that the fermentation of olives with lactobacilli would result in the adherence of 
some of the microbes to the pericarp of the fruit either inherently or in the course of 
routine experimentation. 

1 1 . Therefore, the claimed invention is anticipated by, or in the alternative, rendered 
obvious by, the teachings of the prior art. 



Response to Arguments 

12. Applicant's arguments filed March 26, 2009 have been fully considered but they 
are not persuasive. Applicant argues that the references do not teach or render obvious 
a composition comprising table olives with probiotic lactobacilli adhered to the pericarp. 
This Is not, however, found to be persuasive because, although applicant argues that 
the invention of the instant disclosure comprises olives with lactobacilli adhered to a 
greater degree than those of the prior art, i.e., that the lactobacilli remained adherent to 
the pericarp after being removed from the brine for three months, this feature is not 
recited In the claims. The instant claims recite that the lactobacilli adhere to the 
pericarp; after immersion of an olive in brine containing lactobacilli, one of ordinary skill 
in the art would understand that at least a few of the bacterial cells would be adherent to 
the olive, or would do so In the course of routine experimentation. Further, although 
applicant argues that the prior art does not anticipate or render obvious the claimed 
Invention because they do not teach olives with a probiotic effect, applicant Is reminded 
that the term "probiotic" has not been defined in the specification and therefore has 
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been given tine broadest reasonable interpretation, wliicli includes any component 
having a beneficial effect. Since lactobacilli are well-known in the art to be 
nonpathogenic and possess nutritional qualities that can be beneficial to the health, the 
lactobacilli of the prior art can be considered to have probiotic characteristics. 
Therefore, the prior art anticipates, or at least renders obvious, the claimed invention. 

1 3. It is noted that, although applicant argues that the references fail to show certain 
features of applicant's invention, the features upon which applicant relies are not recited 
in the rejected claim(s) to the degree to which they are differentiated over the prior art. 
Although the claims are interpreted in light of the specification, limitations from the 
specification are not read into the claims. See In re Van Geuns, 988 F.2d 1 181 , 26 
USPQ2d 1057 (Fed. Cir. 1993). 

14. Therefore, applicant's arguments have been fully considered, but they have not 
been found to be persuasive. 

Conclusion 

No claims are allowed. 

15. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
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mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to SHERIDAN R. MACAULEY whose telephone number is 
(571)270-3056. The examiner can normally be reached on Mon-Thurs, 7:30AM- 
5:00PM EST, alternate Fridays. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Wityshyn can be reached on (571 ) 272-0926. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding tine status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

SRM 

/Ruth A. Davis/ 

Primary Examiner, Art Unit 1651 



